UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK
MATHAI P. PONNI AH DAS,
Plaintiff, 00 Cv. 2574 (JSM
V. OPINION AND ORDER
OUR LADY OF MERCY MEDI CAL CENTER and

RENEE CORTEZ,
Def endant s.

JOHN S. MARTIN, JR, District Judge:

In this action, Plaintiff, a 60-year old Asian Anerican of
I ndi an national origin, has alleged that Defendants engaged in a
three year pattern of harassnent, discrimnatory treatnent, and
unfair discipline, culmnating in his discharge fromhis
enpl oynent as a nurse at Qur Lady of Mercy Medical Center, on the
basis of his age, race, and national origin, in violation of 42
US C 8§ 1981, the New York State Human Rights Law, N.Y. Exec. L.
8296, et seqg., and the New York Gty Human Rights Law, N.Y.C.
Adnm n. Code § 8-107.' He also clains that his discharge
constituted an act of illegal retaliation for his conplaints of
di scri m nation. Defendants now nove for sunmary judgnment in their
favor, arguing that Plaintiff was disciplined and, ultimtely,
di scharged as a result of his poor job performance, and that

Plaintiff has failed to neet his burden of showing that this

M. Das was 58 at the time of his discharge fromhis
enpl oynent at Qur Lady of Mercy Medical Center.



stated legitimate non-discrimnatory reason for his discharge is
pretextual. For the reasons that follow, Defendants’ notion is
gr ant ed.

The Summary Judgnent St andard

Summary judgnent may be granted only “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions . . .,
together with the affidavits, . . . show that there is no genui ne
issue of material fact and that the noving party is entitled to
judgnment as a matter of law.” Fed. R Civ. P. 56(c); Celotex

Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548 (1986). A

di spute regarding a material fact is genuine if the evidence is
such that a reasonable jury could return a verdict for the

nonnmovi ng party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

106 S. C. 2505, 2514 (1986). “Only disputes over facts that

m ght affect the outcone of the suit under the governing |aw w ||
properly preclude the entry of summary judgnment. Factual

di sputes that are irrelevant or unnecessary will not be counted.”
Id., 477 U S. at 248, 106 S. . at 2510. Wen considering a
notion for summary judgnent, the Court will consider only

admi ssi bl e evidence. Summary judgnent is appropriate when the
party opposing the notion relies exclusively on “concl usory

all egations or denials.” R G Goup, Inc. v. Horn & Hardart Co.,

751 F.2d 69, 77 (2d Gir. 1984).



Al t hough the Second Circuit has suggested caution in
granting sumary judgnent in discrimnation cases in which intent
is an issue, it has also made clear that:

The sunmary judgment rule would be rendered sterile
. . . if the nere incantation of intent or state of
m nd woul d operate as a talisman to defeat an
otherwi se valid notion. |Indeed, the salutary

pur poses of sunmmary judgnment — avoi di ng protracted,
expensive and harassing trials — apply no less to
di scrimnation cases than to commercial or other
areas of litigation.

Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir.), cert. denied, 474
U S. 829 (1985).

The Applicable Legal Standard

Cases brought under 42 U.S. C. § 1981, and the New York State
and Gty Human Rights Laws require the presentation of proof in a
three step evidentiary framework that is identical to that
applied in cases brought under Title VII, 42 U S.C. §8 2000e. See

Patterson v. MLean Credit Union, 491 U S. 164, 186, 109 S. C

2363, 2377-78 (1989); Song v. lves lLaboratories, Inc., 957 F.2d

1041, 1045 (2d Gr. 1992); Lopez v. S.B. Thomas, Inc., 831 F.2d

1184, 1188 (2d Cir. 1987); Bennett v. Watson Watt & Co., 136 F

Supp. 2d 236, 245 n.4 (S.D.N. Y. 2001); Brennan v. Metropolitan

Opera Assoc., Inc., No. 95 CGv. 2926, 1998 W. 193204, at*7

(S D.N. Y. Apr. 22, 1998), aff’'d, 192 F.3d 310 (2d GCr
1999) (“Thi s sanme burden-shifting analysis applies to age and sex
di scrim nation clains brought under the State and Gty Human

Rights Laws.”); Hunter v. Citibank, N A, 862 F. Supp. 902, 908
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(E.D.N.Y. 1994), aff’'d, 60 F.3d 810 (2d Cir.), cert. denied, 516

U S. 978 (1995)(§ 1981).2

In Texas Dept. of Community Affairs v. Burdine, 450 U S.

248, 101 S. Ct. 1089(1981), the Suprenme Court laid out the
process to be enpl oyed in eval uating enpl oynment discrimnation
cases under Title VII. First, the plaintiff nust make out a
prima facie case of discrimnation. |If the plaintiff nmeets this
initial burden, the burden shifts to the defendant enployer to
articulate a legitimate, nondiscrimnatory reason for its

deci sion. Once the defendant has stated such a reason, the
presunption of discrimnation falls out of the case and the
burden reverts to the plaintiff to prove by a preponderance of
the evidence that the defendant’s proferred expl anati ons are not
truthful, but merely a pretext for discrimnation. [d., 450 U S

at 252-53, 101 S. C. at 1093; Janes v. New York Raci ng Assoc.,

233 F.3d 149, 153-54 (2d Cir. 2000). 1In order to prove pretext,
the plaintiff must show “both that the [stated] reason was fal se,
and that discrimnation was the real reason” for the enployer’s

action. Gallo v. Prudential Residential Services, 22 F.3d 1219,

1225 (2d Cir. 1994)(quoting St. Mary's Honor Cr. v. Hicks, 509

US 502, 113 S. C. 2742, 2752 (1993)). The ultimate burden of

Plaintiff may not state a claimfor age discrimnation
under 42 U.S.C. 8 1981, but may bring such a claimpursuant to
the New York State and New York City Human Ri ghts Laws.
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proving discrimnation remains at all tines with the plaintiff.
Burdine, 450 U S. at 253, 101 S. C. at 1093.

In order to nake out his prima facie case, a Title VII
plaintiff rmust show (1) that he belonged to a protected cl ass,
(2) that he was qualified for the position, and/or that his job
performance was satisfactory, (3) that he was di scharged, and (4)
that after his discharge the position remai ned open and the
enpl oyer sought applicants with qualifications simlar to

plaintiff’s. Miri v. Dacon, 759 F.2d 989, 995 (2d Cir.), cert.

denied, 474 U S. 829 (1985). Although “[t]he heart of a prinma
facie case lies in the determ nation of whether the conpl ained of
personnel action occurred under circunstances giving rise to an

i nference of discrimnation,” O Connor v. Viacomlnc., 1996 W

194299, *3 (S.D.N. Y. Apr. 23, 1996), aff’'d, 104 F.3d 356 (2d G r

1996) (citing Spence v. Maryland Casualty Co., 995 F.2d 1147,

1155 (2d Cr. 1993), the plaintiff is not required to produce any

evidence of discrimnation at this stage. Janes v. New York

Raci ng Assoc., 233 F.3d at 153-54. Thus, plaintiff’s burden in

this respect is “de mnims”. |[Id.; Gllo, 22 F.3d at 1225;

Dister v. Continental G oup, Inc., 859 F.2d 1108, 1114 (2d Cr.

1988) .

The Facts Before the Court

Plaintiff Das was enployed as a Registered Nurse at Qur Lady

of Mercy Medical Center (the “hospital”) from Cctober 6, 1980,



until the date of his discharge, on Decenber 6, 1998. M. Das
clainms that his performance as a Regi stered Nurse was excel | ent
at all tinmes, but that he began to receive unfavorable

eval uations and to be unfairly disciplined in 1993, when

Def endant Renee Cortez becane his supervisor. He clains that
thereafter Ms. Cortez waged a canpai gn of harassnent,

di scrimnatory treatnment and unfair discipline, ainmed ultinmately
at justifying his discharge. He alleges that Ms. Cortez’s
actions and his dism ssal were notivated by ani nus due to his
race, national origin, and age. |In addition, M. Das contends
that he was discharged in retaliation for his conplaints about
Ms. Cortez’s discrimnatory actions.

M. Das stated in his deposition that he believed that he
had never made a m stake during his enploynent with the hospital
(Das Dep. 229), and that all eval uations subsequent to the tine
that Ms. Cortez becane his supervisor, in which his perfornmance
was rated “Meets Standard” or “Below Standard”, were unfair (Das

Dep. 79, 137).3 Actually, the Septenber 1994 eval uation, which

%The enpl oynment records submitted in connection with this
notion show that although Plaintiff was a satisfactory enpl oyee
for many years, concerns about M. Das’s performance were raised
fromtinme to tine long before Ms. Cortez cane on the scene. For
exanple, M. Das received an evaluation in March 1988, which
stated that the quality of M. Das’s work was “Soneti nes
i nadequat e”, that he “need[ed] inprovenent in delegating direct
care responsibilities to ancillary staff, agency”, and that he
“need[ed] inprovenent in working cohesively with peers to
maintain unit integrity.” (Das Aff., Ex. A) That eval uation al so
reconmended that he conplete and be retested on ACLS conponents.
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was the first one prepared by Ms. Cortez, was generally positive
(“overall, M. Das is a very good nurse.”). It also stated,
woul d i ke to see inprovenent with bedsi de manners — bedsi de at
times are sloppy. M. Das has shown inprovenent but he can do
better. Please continue with the good work.” That eval uation
al so recommended that M. Das attend various courses and

semnars. |In addition, it stated, “Appears to be a trend, ill on
Sundays. |If this continues contract will be term nated.” (Brown
Aff., Ex. F.) M. Das stated that this evaluation, including the
statenent, “Please continue the good work,” was unfairly negative
(Das Dep. 67-69.)

Subsequently, the hospital’s records present a picture of
deteriorating performance and descri be a series of incidents for
which M. Das received counseling or warnings from M. Cortez.

H s Cctober 25, 1995 review indicated that M. Das “Needs

| nprovenent” in a nunber of areas. The Summary stated that M.
Das had “shown inprovenment with use of sick tinme and inprovenent
wi th bedside manners.” However, it went on to state, “I am

concern [sic] with his duties as a charge nurse. Assignnents at

times were not nade appropriately. . . Another issue is

The records indicate that M. Das refused to sign this

eval uation. Furthernore, the evaluation dated June 24, 1993,
whi ch was the |ast one before Ms. Cortez becane his supervisor,
was generally positive, but also stated that M. Das shoul d
attend several courses, and set out other goals for him (Das
Aff., Ex. A.



docunentation, — inconplete. i.e., initial assessnents, skin
assessnment, and vital signs. Das has been instructed to take
nore tinme doing these things & that inmediate inprovenent is
expected.” Several Future Expected Qutcones were |isted,

i ncludi ng “Careful assignnments when in charge.” The Sunmary of
t he Perfornmance Appraisal was “Unsatisfactory” (Brown Aff., EX.
H.)

On May 3, 1996, a note was placed in M. Das’s file, which
reflected a verbal warning given himby Ms. Cortez, which stated,
“Per-Di ens given hardest Assignnment, Vital Signs Inconplete, Skin
assessnent inconplete, You are covering an RN who was
transporting a patient for a test. You never took any vital
signs, O nmeds given.” (Brown Aff., Ex. |.) This warning is
recorded on a Notice of Disciplinary Action dated Novenber 6,
1996, which also stated that M. Das had received counseling in
July 1996 due to inadequate conpliance with nursing care
standards. That Notice listed several problens with M. Das’s
performance, including failure to change a feeding bag, resulting
In a patient receiving inadequate nutrition, and “Endotracheal
tube tape was | oose and was not changed — Affecting patient
safety.” It concluded,

“M. Das, we have spoken about your performance in the past, and
counsel i ng does not seemto have corrected them These incidents

represent |ack of teamwork on your part. . . You are expected to
make i medi ate i nprovenent. Failure to nake a sustai ned
correction will lead to further disciplinary action including the



possibility of suspension and/or term nation fromthe Medica
Center.”
(Brown Aff., Ex. J.)
Plaintiff refused to sign this Notice, which was w tnessed by
anot her supervi sor.

The Regi stered Nurse Apprai sal Record dated Decenber 10,
1996, notes performance “Bel ow Standard” or “Needing | nprovenent”
in a nunber of areas. It stated, “Does not provide appropriate

patient care as discussed in past. i.e. Leaving the work

envi ronnent in order and conpleted for the oncom ng shift,” and

“i mprovenent needed regarding clinical issues.” It also stated,
“Wuld Iike to see inprovenent in bedside manner.” It did note,
on the other hand, “Inprovenent in charge role noted,” and

“I nprovenent can be made in order to becone a team pl ayer
Provi des appropriate information during rounds.” Plaintiff
refused to sign this report, which al so was w tnessed.

Plaintiff received an additional Notice of Disciplinary
Action dated February 10, 1996,“ due to problens relating to a
failure to adequately sedate, or take other neasures, to prevent
a patient frompulling out his nasogastric tube. The Report
concl uded:

“M. Das, we have spoken about your performance in the past, and
counsel i ng does not seemto have corrected them These incidents

do not neet the Standards of the Medical Center regarding patient
safety and docunentation. It is extrenmely inportant to

“This date appears to be an error, and should be February
10, 1997.



col |l aborate with the physician regarding patient care when
managi ng patients in the SICU. Al so, your docunentation nust
reflect actual events in order to follow up on a patient’s
progress in the hospital. . . You are expected to nmake inmedi ate
i mprovenent. Failure to nmake a sustained correction will lead to
suspensi on and/or term nation fromthe Medical Center.

(Brown Aff., Ex. L.)

This Notice, which also was w tnessed, states that M. Das
woul d not sign to indicate that he had received it.
On April 15, 1997, Ms. Cortez wote a Meno to M. Das,
titled “Cinical Goals”, stating that M. Das needed to:

“1l. Maintain a safe environnent for the patients on a continuous
basi s.

2. Increased collaboration with the SICU staff; i.e. |eaving work
area neat and tasks conpleted by the end of shift.”

It went on to state:

“These goals will be nonitored on a continuous basis by the Nurse
Manager. You will be responsible to make an appointment with the
Nur se Manager on a nmonthly basis to eval uate your progress.”
(Browmn Aff., Ex. M)

On July 14, 1997, Ms. Cortez wote yet another Menp to M.
Das, which stated that he had nmade no appointnments to neet with
her as required, and went on to say:

“Deficiencies in your performance continue to be noted in the
foll owi ng areas: Bedside Perfornmance — Wrk area is not in order
for the next shift. Also, patient safety issues continue to be a
probl em For exanple, pressure bags continue to be dry, and
incorrect Pressure Bag fluid. . . These issues have been

di scussed with you in the past with no inprovenent. A corrective
action plan has been outlined with no effort for inprovenent.

The sane corrective action plan will be used with the exception
that your work will be reviewed each week every Tuesday for the
next two nonths. Possible suspension is the next step, should

t hese problens go uncorrected.”

(Brown Aff., Ex. N.)
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M. Das next was the subject of a Notice of Disciplinary
Action on February 10, 1998. This Notice detailed an incident on
February 4, 1998, when a patient conplained that M. Das had not
taken action in response to her conplaints about pain. According
to the Notice, he also had not reported the patient’s pain to the
doctor and had not conpl eted required docunentation. The Notice
concl uded:

“You have left nme no alternative but to issue you this final
war ni ng for your continued failure to performyour job duties to
the | evel of expectation of the Medical Center. |If there is
anot her incident involving your failure to provide adequate care
for our patients you will be term nat ed.

M. Das, this is extrenmely serious. You are jeopardizing your
position at the Medical Center. | amavailable to discuss with
you shoul d you have any issues from preventing you [sic] job
duties at the Medical Center.”

(Browmn Aff., Ex. P.)

M. Das refused to sign this Notice, which was w tnessed.

In spite of this incident, M. Das’s Appraisal Record dated
May 19, 1998, was sonewhat nore positive, noting slight
i mprovenent in clinical skills and in bedside manner, but stating
that additional inprovenent was expected. It also noted a
problemw th tardiness. M. Das responded in witing only to
this latter issue, acknow edging that he was |ate to work on
i sol ated occasions, but stating that this had not, in his view,
been a pervasive problem (Brown Aff., Ex. Q)

Next, on August 3, 1998, M. Das was suspended for three

days due to incidents of inappropriate patient care and

11



i nadequat e docunentation on June 22, 1998. The report, which was
wi t nessed and which Plaintiff refused to sign, concluded:

The above events indicate that your docunentation falls bel ow
standard, you are not adhering to the policy and procedures
related to reassessnent, and your patient interventions are

i nadequate and are jeopardi zing patient care.

You have received prior warni ngs about these issues. However, no
i nprovenent has been seen in your perfornance.

You are being given a 3 day suspension with pay for your poor
performance. You are a senior critical care nurse and this
behavior is not acceptable. |Imedi ate and sustained correction
is required for you to maintain your enploynent status with this
Medi cal Center.

(Brown Aff., Ex. Q)

Plaintiff responded to this suspension by filing a Gievance
with the hospital. In his conplaints, dated Septenber 25 and 28,
1998, Plaintiff stated that the reports in which Ms. Cortez had
witten himup “contained statenents that were not truthful or
factual .” He conpl ained of a “double standard in ny unit,” that
Ms. Cortez used vulgarity in her conversations with him was
unpr of essi onal and threatening, and that he “had to work under
very difficult conditions and unnecessary abuse.” (Brown Aff.,
Ex. R)

A grievance neeting was conducted on Cctober 27, 1998. The
notes of that neeting indicate that M. Das stated that M.
Cortez fal sely accused himof making errors, that he knew what he
was doi ng and had never done anything wong, that Ms. Cortez
belittled himand boxed himinto a corner, and that Ms. Cortez

used vul gar | anguage. Specifically, he stated that Ms. Cortez

once referred to the night staff as “pigs”, and that she once

12



said to him “I don’t know what the hell is going on.” M. Das
stated that Ms. Cortez did not |ike nen, and that she was
friendly with some of the younger nurses, but not with him?>
(Das Aff., Ex. D.)

On Cctober 30, 1998, M. Lee, the grievance hearing Chair,

I ssued a decision upholding the disciplinary actions taken by M.
Cortez, and denying Plaintiff’s grievance. (Brown Aff., Ex. T.)
M. Das clainms that he never received this decision, and assuned
that since he hadn’'t heard anything, everything was all right.
(Das dep. 218-20.)

Subsequently, on Novenber 6, 1998, Plaintiff was di scharged
due to “Gross misconduct in the formof inappropriate patient
care and patient care docunentation.” The basis for this
term nation was that on Novenber 2, 1998, at the beginning of the
day shift, a patient who had been under M. Das’s care during the
ni ght shift was found with a used, contam nated rectal tube
inserted in her vagina. Wen Ms. Cortez questioned M. Das about
this incident he stated that the tube had fallen out during his
shift and he had reinserted it, but that he did not record that
fact in his nursing notes. He denied that he had placed the tube
in the patient’s vagina. M. Cortez then determ ned that M.

Das’ s enpl oynent shoul d be term nated, stating,

°In this action, Plaintiff has not alleged enpl oynment
discrimnation on the basis of sex.

13



“You have received prior warnings about simlar other patient
care issues including a suspension and a final notice as recently
as August 3, 1998. No inprovenent has been seen in your
performance, in fact your performance has deteriorated.”
(Browmn Aff., Ex. U.)

Upon learning of his termnation, M. Das went to speak to
M. Sanpagnaro in the Human Resources Departnent. He stated to
M. Sanpagnaro that he had been treated unfairly and that the
charges against himwere all false. Subsequently, Plaintiff
filed this action in New York State Suprene Court. Defendants
removed the action to this Court on April 4, 2000.

Def endants’ NMbti on

Def endants concede that Plaintiff has made out the first,
third and fourth elenents of his prima facie case. As an Asian
Anmerican of Indian national origin, Plaintiff is a nmenber of a
protected class. Plaintiff was discharged fromhis position, and
presumably was replaced by another Regi stered Nurse. Cbviously,
the facts before the Court raise a question as to whether
Plaintiff’s job performance was satisfactory. |n determ ning
whet her an individual is qualified for purposes of making out a
prima facie case, the “ultimate inquiry” is whether the
enpl oyee’ s performance “neets his enployer’s legitimte

expectations.” Meiri v. Dacon, 759 F.2d at 994.

However, on this notion for summary judgnent, we are
required to draw all inferences in favor of the nonnovant.

Therefore, we will assune, for purposes of this notion, that the

14



fact that M. Das was a Regi stered Nurse and worked at the
hospital for 17 years satisfies the second elenment of Plaintiff’s
prima facie case, and find that Plaintiff has carried the de
minimus burden involved in making out a prima facie case of
enpl oynment di scrimnation on the basis of age, race and nati onal
origin.

Since the hospital has stated a |egitimate,
nondi scrimnatory reason for its decision to termnate M. Das’s

enpl oynent, Gregory v. Daly, 243 F.3d 687, 696 (2d Cr. 2001),

the presunption of discrimnation falls out of the case, and the
burden reverts to Plaintiff to prove by a preponderance of the
evi dence that the Defendants’ proferred explanation is not

truthful, but nerely a pretext for discrimnation. Texas Dept.

of Community Affairs v. Burdine, 450 U S. at 252-53, 101 S. C

at 1093.

M. Das has raised issues of fact with regard to virtually
all of Defendants’ stated reasons for term nating his enploynent,
denying that he nade any of the m stakes with which he was
charged, and claimng that he was at all tines an exenplary
enpl oyee. This is not enough to defeat Defendants’ notion,
however. |In order to prove pretext, Plaintiff must show “both
that the reason was fal se, and that discrimination was the real

reason.” @llo v. Prudential Residential Services, 22 F.3d 1219,
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1225 (2d Cir. 1994) (quoting St. Mary's Honor Cir. v. Hicks, 509

U S 502, 113 S. C. at 2752). The Court nust

“examin[e] the entire record to determ ne
whet her the plaintiff could satisfy his
ultimate burden of persuading the trier of
fact that the defendant intentionally
di scri m nated against the plaintiff.”
Schnabel v. Abranson, 232 F.3d 83 (2d Cir.
2000) (quoting Reeves v. Sanderson Pl unbing
Prods., Inc., 530 U. S. 133 (2000)). :
once the enployer has given an expl anati on,
there is no arbitrary rule or presunption as
to sufficiency ... the way to tell whether a
plaintiff’s case is sufficient to sustain a
verdict is to analyze the particular
evidence to determ ne whether it reasonably
supports an inference of the facts plaintiff
must prove — particularly discrimnation.”
Janmes v. New York Racing Assoc., 233 F.3d 149, 156-57 (2d Cr
2000) .

Thus, conclusory allegations of discrimnation are not sufficient

to defeat summary judgnment. Meiri v. Dacon, 759 F.2d at 998.

The Plaintiff nust conme forward with “concrete particulars.” R_

G Goup, Inc. v. Horn & Hardart Co., 751 F.2d 69, 77 (2d Cr

1984). See also Ngwu v. The Salvation Arnmy, 1999 W 2873, *3

(S.D.N.Y. Jan. 4, 1999)(“Specul ation, conclusory allegations and
nmere denials are not enough to raise genuine issues of fact.”).
M. Das has presented no evidence that discrimnation was
the real reason for his termnation. The main incident to which
he points in support of his claimof discrimnatory aninus is one
occasi on on which Ms. Cortez stated that the nurses on the night
shift were “pigs”. According to M. Das, all of the nurses on

the night shift that night were Indian. However, M. Das hinself
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testified that Ms. Cortez’s remark was made in response to

anot her nurse telling her that the night shift had | eft the

nmedi cation roomdirty and in disarray. (Das Dep. 202).

Moreover, Plaintiff has nade no show ng, beyond his own

specul ation, that the statenent that the night nurses were “pigs”
was related in any way to their race or national origin. See

Deni se-Hyppolite v. Turn On Products Inc., N.Y.L.J., April 12,

2002 at 25 (S.D.N. Y. Sweet, J.)(finding that statements that a
Bl ack Haitian woman was a “braceros” or “thief” were offensive
utterances not related to her nationality, but to her status);

Ticali v. Roman Catholic D ocese of Brooklyn, 41 F. Supp. 2d 249,

263 (EED.NY.), aff’d, 201 F.3d 432 (2d Cir. 1999)(“The

rel ati onshi p between being called a ‘gossi pnonger’ in Spanish and
discrimnation is elusive indeed. Even assumng that a fact
finder could find the comrent disparaging, it is not actionable.
It is well settled that Title VIl is not, and was not designed to
be, a civility statute.”).

In any event, “not all comments that reflect a
discrimnatory attitude will support an inference that an
illegitimate criterion was a notivating factor in an enpl oynent
decision. . . . In particular, stray remarks in the workpl ace,

and statenments by decision nakers unrelated to the deci sional
process are not by thenselves sufficient to satisfy plaintiff’'s

burden of proving pretext.” Burrell v. Bentsen, No. 91 Cv.
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2654, 1993 U.S. Dist. LEXIS 18005, at*29-30 (S.D.N. Y. Dec. 21,
1993), aff’'d, 50 F.3d 3 (2d Cir. 1995)(internal quotation marks

omtted) (quoting Price Waterhouse v. Hopkins, 490 U S. 228, 278,

109 S. ¢&. 1775, (1989)(0O Connor, J., concurring)). See also

Ngwu v. The Sal vation Arny, No. 96 Civ. 0058, 1999 W. 2873, at*5

(S.D.NY. Jan. 4, 1999); O Connor v. Viacom Inc., No. 93 Gv.

2399, 1996 W. 194299, at*5 (S.D.N. Y. April 23, 1996), aff’'d, 104
F.3d 356 (2d Gr. 1996).

In further support of his clains of discrimnation, M. Das
points to Ms. Cortez’s statenment that she could not understand
his accent (Das Aff. 1 14.) He also clainms that Ms. Cortez
treated himin a rude and condescendi ng manner (Das Aff. Y 15,
17, 18, 19), that she treated younger non-Indi an enpl oyees
conpletely differently fromthe way she treated him (Das Aff.
20), that she also treated a femal e Indian nurse badly (Das Aff.
19 28-30), that |ess qualified H spanic and Filipino nurses who
wer e younger than he received equal or higher conpensation
better working conditions and better treatnent (Das Aff. 121),
and were not disciplined when they nade m stakes. (Das Aff., 1Y
32, 56.) Plaintiff also states that Ms. Cortez did not allow him
to work as the Charge Nurse, for which duty a nurse would receive
an extra 50 cents per hour in pay. (Das Aff. 1 22-23.) Finally,
he contends that he never was told of Ms. Cortez's problenms with

his performance, and did not receive a nunber of the warning
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notices and nmenos in the record. (Das Aff. Y 41-43, 55; Das Dep.
158.) He also contests the nerits of Ms. Cortez’s criticism of
his performance at great length. (Das Aff. 11 40-42, 44-54, 56-
64.)

None of these allegations is availing. The hospital has
presented an extensive record of unsatisfactory job perfornmance
to justify its action in termnating M. Das’s enploynment. Wat
constitutes satisfactory job performance is nmeasured by the
enpl oyer’s criteria, not by sonme hypothetical objective criteria.

Thornley v. Penton Publishing, Inc., 104 F.3d 26, 29 (2d G r

1997); Taylor v. Polygram Records, No. 94 Gv. 7689, 1999 U. S.

Dist. LEXIS 2583, at*28 (S.D.N. Y. March 5, 1999). Thus, courts
may, and often nmust, rely on evaluations by supervisors. Meiri

v. Dacon, 759 F.2d at 995; Harriot v. Barnard Coll ege, No. 89

Cv. 5949, 1991 W 135625, at*4 (S.D.N. Y. July 16, 1991);

Pl ai sner v. New York Gty Hunan Resources Adnmin., No. 87 Cv.

4318, 1989 W 31495, at*5 (S.D.N. Y. March 30, 1989), aff’'d, 888

F.2d 1376 (2d GCir. 1989). As the Court stated in Therm dor v.

Beth Israel Medical Center, 683 F. Supp. 403, 412 (S.D.N.Y.

1988),

The ultimate inquiry in assessing whether an
enpl oyer’ s charge of unsatisfactory job
performance is legally sufficient to dismss a
Title VII claimat the summary judgnment stage
IS whet her an enpl oyee’s performance net ‘his
enpl oyer’s legitimte expectations.” ‘In
deter m ni ng whet her an enpl oyee’s j ob
performance is satisfactory, courts my — as
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they often nust —rely on the eval uations
rendered by supervisors. ... Because
plaintiff has provided no evidence sufficient
to show that he perfornmed his duties to the
satisfaction of his enployer, other than nere
concl usory allegations, plaintiff has failed
to denonstrate that his enployer’s accusations
of poor job performance were only a pretext
for race discrimnation.

This reliance on enpl oynent records is permtted even though
Title VII and other enploynent discrimnation cases are rife with
al | egations that enpl oyers and supervisors have eval uated the
enpl oyee unfairly and/or created a false record to show the

enpl oyee in the worst |ight possible and thereby justify their

actions. See, e.qg., Billet v. CIGNA Corp., 940 F.2d 812, 825 (3d

Cr. 1991) (“The fact that an enpl oyee di sagrees with an
enpl oyer’ s eval uation of him does not prove pretext.”); Taylor v.

Pol ygram Records, 1999 U.S. Dist. LEXI S 2583, at*23-32 (S.D.N.Y.

March 5, 1999). As the Court stated in Ticali v. Roman Catholic

D ocese of Brooklyn, 41 F. Supp. 2d 249, 263 (E.D.N.Y.), aff’d,

201 F.3d 432 (2d Gr. 1999)(quoting Morer v. G unman Aerospace

Corp., 964 F. Supp. 665, 674 (E.D.N. Y. 1997), aff’'d, 162 F.3d
1148 (2d Cr. 1998)), “[a]n enployee’ s opinion that a performance
review was unfair, supported only by her own concl usory
statenents to that effect, cannot bootstrap her clainms into a
Title VII claimof discrimnation.” Moreover, prior positive
evaluations of the Plaintiff’s work performance al one do not

prove that |ater unsatisfactory evaluations are the result of
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animus or constitute a pretext for unlawful discrimnation.

Billet v. CIGNA Corp., 940 F.2d at 826; Ticali v. Roman Catholic

D ocese of Brooklyn, 41 F. Supp. 2d at 263; Taylor v. Polygram

Records, 1999 U S. Dist. LEXIS 2583, at*60.

Wiile it is true that in order to prove pretext, an enpl oyee
may, in sone very limted, extreme circunstances, denonstrate
that the enployer’s expectations were objectively unreasonabl e

and nade in bad faith, Miri v. Dacon, 759 F.2d at 995, M. Das

has not made any such showi ng. At nost, he has argued his

di sagreenent with certain policies and directives given to him by
Ms. Cortez. (Das Dep. 150, 234-45.) Wether or not M. Das was
correct with respect to these issues is irrelevant, however.
Unwi | Ii ngness to follow a supervisor’s orders is a legitinate
nondi scri m natory reason for termnating an enpl oyee’s

enpl oynment. Thornley v. Penton Publishing, Inc., 104 F.3d at 30

(“Aplaintiff nust satisfy the enployer’s honestly-held
expectations.”).

It also is significant that M. Das has not produced any
statenents or other evidence from other enployees to support his

assertions of discrimnation, see Lewis v. Air France Corp., No.

88 Civ. 4136, 1990 W 49053, at*5 (S.D.N. Y. April 18, 1990),
despite his claimthat Ms. Cortez al so treated anot her Indian
nurse unfairly. A plaintiff opposing a sunmary judgnment notion

cannot rely on hearsay statenents to create a genuine issue of
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fact. Goenaga v. March of Dines Birth Defects Fndtn., 51 F.3d

14, 19 (2d Gir. 1995); Agugliaro v. Brooks Bros., Inc., 927 F

Supp. 741, 747 (S.D. N Y. 1996). Moreover, M. Das has conceded
that he really did not know whet her others who nade m stakes were
not disciplined as he was (Das Dep. 100, 106, 129, 191, 195, 198,
212), or what others’ qualifications or conpensation were. (Das
Dep. 259-60). He also admtted that everyone used the sane
equi pnent during a shift, and functioned under the same worKking
conditions. (Das Dep. 268, 272.)

That Ms. Cortez said that she could not understand M. Das’s

accent does not support a claimof discrimnation. See Ghose V.

Century 21, Inc., 108 F. Supp. 2d 373, 379 (S.D.N. Y. 2000),

aff’d, 2001 U.S. App. LEXIS 13748 (2d G r. 2001). Likew se,
Plaintiff’s claimthat Ms. Cortez was “nean”, rude and vul gar
(Das Dep. 245) does not further his case. As the Court stated in
Ticali,

Chesnavage may have harassed, insulted and

criticized Ticali, but Title VII does not nmake

enpl oyers liable for being nean or petty; it

makes themliable for discrimnating, or

firing people or subjecting themto adverse

enpl oynent determ nati ons on account of their

being a nenber of a protected cl ass.
41 F. Supp. 2d at 263 (citing Norton v. Samis Cub, 145 F.3d 114,
120 (2d Cir. 1998))(“[T] he ADEA does not nmke enpl oyers |iable
for doing stupid or even wi cked things; it nmakes themliable for
discriminating.” (enphasis in original)).

M. Das’'s claimthat Ms. Cortez refused to let himwrk as a
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Charge Nurse is undercut by docunents in the record that relate
to the assignnments that he made while Charge Nurse, for which M.
Cortez faulted him (Brown Aff., Ex. H J) Even if it is assuned
that this claim which is denied by Ms. Cortez, is true, such
action woul d not support a claimof discrimnation in |ight of

M. Das’s unwillingness to follow Ms. Cortez’s directions, since
this would constitute a |legitinmate nondiscrimnatory reason for
that action. (Das Dep., 80-83; Das Aff. 1Y 38-42.)

Finally, Plaintiff’'s assertion that he never received many
of the nmenoranda and warni ngs prepared by Ms. Cortez is not only
unsupported, but directly contradicted by the signatures of
Wi tnesses to his refusal to sign negative docunentation, and the
fact that subsequent notices |listed the dates of previously
i ssued notices and warnings. (See Brown Aff., Ex. J, K, L, P
Q)

As in O Connor v. Viacom “[Plaintiff’s] conmpletely

unsubstantiated claimof a conspiracy to effect [his] term nation
is not supported by evidence, and provides no support for [his]
claimof . . . discrimnation.” 1996 WL 194299, at*6 (S.D.N.Y.
April 23, 1996). Plaintiff has cited no case, and the Court has
found none, in which a Plaintiff’s statenent that he had been the
victimof a canpaign or conspiracy to create a fal se negative
enpl oyment record, without nore, was held to be sufficient to

overconme the enployer’s record of unsatisfactory performance on
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the job. See, e.q., Gay v. The Robert Plan Corp., 991 F. Supp.

94, 103 (E.D.N. Y. 1998)(“Plaintiff’s conclusory allegation of a
conspiracy by RPC to term nate hi mon account of his age, under

t he gui se of poor work performance, does not constitute evidence
that RPC discrimnated against him”). Mreover, Plaintiff’s
contention that he never did anything wong during his entire
tenure at the hospital (Das Dep. 229) only adds to the concl usory
nature of his clains and denials.

Retaliation d ains

In order to nake out a prinma facie case of retaliation,
Plaintiff nmust show that (1) he engaged in a protected activity;
(2) the enployer was aware of that activity; (3) the enployer
t ook adverse action against the Plaintiff; and (4) a causal
connection exi sted between the Plaintiff’'s protected activity and

the adverse action. Raniola v. Bratton, 243 F.3d 610, 624 (2d

Cr. 2001). Initially, a plaintiff’s burden is “a |ight one,
usual |y demanding only that the protected activity preceded the
adverse action in order to satisfy the causation requirenent.”
Id.

M. Das filed his grievance on Septenber 28, 1998, and an
internal hearing was held with respect to that conplaint on
Cct ober 27, 1998. He was dism ssed fromhis enploynment shortly
thereafter, on Novenber 3, 1998. Making an internal conplaint is

a protected activity. Kotcher v. Rosa and Sullivan Appliance
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Center, Inc., 957 F.2d 59, 65 (2d G r. 1992)(an internal

conplaint to conmpany nmanagenent is protected under Title VII
because “Congress sought to protect a wi de range of activity in
addition to the filing of a formal conplaint.”). Therefore,
Plaintiff has made out a prima facie case of retaliatory

term nation.

Once the plaintiff has nade out a prinma facie case of
retaliation, the burden shifts to the enployer to denonstrate
that it had a legitimte, nondiscrimnatory reason for its
action. 1d. at 625. Defendants have nmet this burden, explaining
that M. Das’ s enploynment was term nated because of i nappropriate
patient care — specifically that he inproperly placed a
contam nated rectal tube into a patient’s vagi na, and because of
his failure to properly docunent the events that took place on
his shift.

The hospital having proferred a legitimate explanation for
its action, “the ‘presunption conpletely drops out of the picture
and the enployer will be entitled to summary judgnent
unl ess plaintiff can point to evidence that reasonably supports a

finding of prohibited discrimnation.”” Ogbo v. New York State

Dept. of Finance, No. 99 CGv. 9387, 2001 U S. Dist. LEXI S 12920,

*14 (S.D.N. Y. Aug. 24, 2001) (quoting Janes v. New York Racing

Assoc., 233 F.3d 149, 154 (2d Cr. 2000). See also Raniola, 243

F.3d at 625 (“The burden shifts, therefore, back to the plaintiff
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to establish, through either direct or circunmstantial evidence,
that the enployer’s action was, in fact, notivated by
discrimnatory retaliation.”).

This Plaintiff has presented no proof to rebut the
hospital’s proferred reason for his termnation. First, the
interposition of a new incident subsequent to the protected
activity undercuts the chain of causal connection with the
protected activity that is necessary to a claimof retaliation.

Mor eover, although M. Das denies that he did in fact place
a rectal tube in the patient’s vagina, as Defendants claim what
is relevant here is not the truth of the accusation, but the
hospital’s reasonabl e belief that the Plaintiff took this
negligent action, and that he failed to properly docunent his

actions during his shift. See Waggoner v. City of Garland,

Texas, No. 91 Civ. 1598, 1992 W. 472368, at*2 (N.D. Tex. Aug. 11
1992), aff’'d, 987 F.2d 1160 (1993). In Waggoner, the Court
st at ed:

“When an enpl oyer di scharges an enpl oyee
for the stated reason that he engaged in
sexual harassnment of a fellow enpl oyee, the
rel evant inquiry is whether the

deci si onmakers believed at the tinme of

di scharge that the enpl oyee was quilty of
harassnment and, if so, whether this belief
was the reason for discharge. Elrod v.
Sears, Roebuck & Co., 939 F.2d 1466, 1470
(11'" Cir. 1991). \Whether the charges of
harassnment are actually true is beyond the
scope of the inquiry.”
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See also De Anda v. St. Joseph Hosp., 671 F.2d 850, 854 (5'" Gir.

1982) (“Whether St. Joseph was wwong in its determ nation that
[plaintiff, the staff pharnmacist who it discharged] should have
checked [the inconpatibility of two intravenous solutions] is
irrelevant, as long as its belief, though erroneous, was the

basis for the termnation.”). Mnton v. Lenox Hill Hosp., 160 F

Supp. 2d 687 (S.D.N. Y. 2001); Agugliaro v. Brooks Bros., Inc.,

927 F. Supp. 741, 747 (S.D.N. Y. 1996). As the Court stated in
El rod,

Federal courts “do not sit as a super-
personnel departnent that reexam nes an
entity’ s business decisions. No matter
how nedi eval a firm s practices, no
matt er how hi gh-handed its deci siona
process, no nmatter how m staken the
firm s managers, the ADEA does not
interfere. Rather, our inquiry is
limted to whether the enpl oyer gave an
honest expl anation of its behavior. .
Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11'" Cr.
1991) (quoting Mechnig v. Sears, Roebuck & Co., 864 F.2d 1359,
1365 (7" Cir. 1988)).

M. Das’s position is underm ned further by the fact that he
had previously received counseling, warnings, and a suspension
due to other instances of alleged inappropriate patient care, and
failures of docunmentation, along with warnings that further
incidents of the sanme sort would result in termnation, prior to
his filing his grievance. “Criticisnms that precede the protected
activity are relevant to a finding that there was no causal

nexus.” Abbondanzo v. Health Managenent Systens, Inc., No. 00
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Cv. 4353, 2001 U.S. D st. LEXIS 17567, at*23 (S.D.N. Y. Cct. 24,

2001) (citing Lawson v. Cetty Terminals Corp., 866 F. Supp. 793,

804 (S.D.N. Y. 1994)); Taylor v. Polygram Records, 1999 U.S. Dist.

LEXI S 2583, at*60; Padob v. Entex Information Service, 960 F

Supp. 806, 814 (S.D.N. Y. 1997).

Proximty in tine alone will not support a finding (as
opposed to making out a minimal prima facie case) that a
plaintiff has proved a causal connection between protected

activity and an adverse enploynent action. Padob v. Entex

Information Service, 960 F. Supp. 806, 814 (S.D.N. Y. 1997). 1In

this case, M. Das has presented no adm ssi bl e evidence, other
than tenporal proximty, to support the claimthat his dism ssal
fromhis enploynent was retaliatory. There has been no show ng
t hat anything other than the hospital’s view of his work

performance contributed to its decision to |let himgo.
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Concl usi on
For the foregoing reasons, Defendants’ notion for summary

judgnent in their favor is granted and this action is dism ssed.

SO ORDERED.

Dat ed: New Yor k, New York
April 29, 2002

JOHN S. MARTIN, JR
u S D J.
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David M Rosof f

Law O fices of Carton & Rosoff, P.C
550 Manaroneck Ave.

Suite 305
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Joel E. Cohen
McDermott, WIIl & Emery
50 Rockefeller Plaza
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